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By ECFS and Electronic Mail

Jane E. Mago

General Counsel

Office of General Counsel

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re:  Applications of Qwest Communications International, Inc. for Authorization
Under Section 271 of the Communications Act (WC Dkt. Nos. 02-148 and 02-189)

Dear Ms. Mago:

On August 28, 2002, I wrote you a letter objecting to the ex parte process imposed by the
Wireline Competition Bureau (“Bureau”) on my client, Touch America, in the above-referenced
Application matters.' In particular, I described how Touch America was required to invite
Qwest Communications International, Inc. (“Qwest”) to its ex parte meetings because the
Commission is apparently of the belief that the issues raised by Touch America in these
proceedings are the same issues raised in its Formal Complaints against Qwest.” Indeed, Qwest
is not only permitted to attend and monitor such meetings but it is given equal time to present its
adversarial case to the Commission. The process also applies to all of the issues raised by Touch
America in the Application proceedings, irrespective of whether they were raised by the Formal
Complaints. As stated in that portion of my letter describing the July 24™ ex parte meeting of

! Although the letter referenced WC Docket No, 02-148, Touch America assumes that the ex parte process

applies to both proceedings.

2 Formal Complaint, Touch America, Inc. v. Qwest Communications International Inc., et al., File No. EB-
02-MD-003 (February 8, 2002) and Formal Complaint, Touch America, Inc. v. Qwest Communications International
Inc., et al., File No. EB-02-MD-004 (February 11, 2002), revised and refiled on March 1, 2002.
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Touch America in WC Docket No. 02-148:

The effect of the Bureau’s position was not only to subject issues that are also
before the Commission in the formal complaint proceedings to its ad hoc
rulemaking but to subject other issues to it as well. For instance, [at its July 24"
meeting with the Bureau] Touch America addressed its position in this proceeding
that Qwest failed to meet key performance measures and that future enforcement
(i.e., continued monitoring) of Qwest is not sufficient to support approval of
Qwest’s Application. These issues bear no relation to the facts and
circumstances of the formal complaints, yet Touch America was required to
present these issues in Qwest’s presence and Qwest was permitted an opportunity
to respond.

I showed in my letter how the Bureau’s position prejudices Touch America, how it is
contrary to the public interest because it denies a full and frank discussion of the issues and how
it conflicts with Commission precedent as well as its rules and regulations. I concluded the letter
by requesting a written response from your Office so that Touch America may consider any
actions it needs to pursue in order to protect its interests in these matters. As of this date, which
is only 13 days before the Commission is required to address the first Application, Touch
America has not received your reply.’

In the meantime, it has come to the attention of Touch America that Qwest has continued
its ex parte contacts in these matters but without the limitations imposed on Touch America.
Specifically, Qwest met recently with the Commission “to discuss the company’s ongoing
review of accounting matters, its possible restatement of past financial statements arising from
that review, and the company’s actions in compliance with the relevant requirements set forth in
Section [sic] 272 of the Communications Act . . .”* Present at the meeting were no less than 11
members of the Commission, including 6 from the Bureau and 2 from the Enforcement Bureau
who we understand have worked directly or indirectly on the Formal Complaints. Also present
were 9 from Qwest, including its counsel of record for the Formal Complaint proceedings.
Touch America, however, was not invited.’

3 Indeed, and as I noted in my August 28 letter, Touch America never even received a written reply to my

June 28, 2002 letter which I sent to the Wireline Competition Bureau when Touch America first objected to the
process.
4 Letter from Peter A. Rohrbach, Esq. to Ms. Marlene Dortch, Secretary, FCC Re: Applications of Qwest
Communications International Inc. for Authorization Under Section 271 of the Communications Act WC Dockets
No. 02-148 and 02-189 dated August 26, 2002 reporting about an ex parte meeting that took place four days earlier
on August 22.

It cannot be said that the Commission discussed issues with Qwest that are not part of the Formal
Complaint proceedings because as shown by my August 28 letter and as quoted above, the Bureau’s position applies
to other issues as well.
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Not only has the Commission denied Touch America a full and frank discussion of the
issues in these proceedings but it is clearly discriminating against Touch America and, in the
process, providing Qwest with a prejudicial advantage. Qwest is allowed to discuss issues in
these proceedings with the Commission on an ex parte basis, that is, to present such issues
without the presence of Touch America but Touch America is unable to rebut the presentation of
those issues by Qwest.

Although Touch America disagrees with the ex parte restrictions imposed on it, they
must either be lifted or equally imposed on Qwest. Touch America has been prejudiced in these
matters and continues to be prejudiced by the actions of the Commission. Once again, therefore,
Touch America requests your reply.

Sincerely,

/s/
Daniel M. Waggoner

cc: Service List (Attached)



CERTIFICATE OF SERVICE

I, Jane L. Hall, do hereby certify that on this 30™ day of August, 2002, a copy of the
foregoing letter filed on behalf of Touch America, in Docket Numbers 02-148 and 02-189, was
served by U.S. Mail, postage prepaid, to the parties on the attached service list.

Chairman Michael K. Powell *
Commissioner Kathleen Q. Abernathy *
Commissioner Michael J. Copps *
Commissioner Kevin J. Martin *
Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Janice Myles **

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Elizabeth Yockus **

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, SW

Washington, DC 20554

Cathy Carpino **

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, SW

Washington, DC 20554

Bruce Smith ***

Colorado PUC

Logan Tower Office Level 2
1580 Logan Street

Denver, CO 80203

Penny Baker ***

Iowa Utilities Board

350 Maple Street

Des Moines, IA 50319-0069

* Delivered by Hand

** Delivered by Electronic Mail and by Hand

Michael Carowitz **

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Qualex International **
Portals 11

445 12" Street, SW
Room CY-B402
Washington, DC 20554

Gary Remondino **

Wireline Competition Policy Division
Wireline Competition Bureau

Federal Communications Commission
445 12" Street, NW, Room 5-140
Washington, DC 20554

Meredyth Cohen ***

U.S. Department of Justice

Antitrust Division

Telecommunications and Media
Enforcement Section

1401 H Street, NW, Suite 8000

Washington, DC 20530

Jean Jewell ***
Idaho PUC

P.O. Box 83720
Boise, ID 83702

Chris Post ***

Nebraska Public Service Commission
301 Centennial Mall South

P.O. Box 94713

Lincoln, NE 68509-4713

*#* Delivered by Electronic Mail and First Class Mail



Patrick J. Fahn ***

North Dakota PSC

State Capitol

600 East Boulevard, Dept. 408
Bismarck, ND 58505-0480

Ryan Harsch, Paralegal ***

Katherine E. Brown

Lauren J. Fishbein

U.S. Department of Justice

Antitrust Division

Telecommuincations and Media Enforcement
Section

1401 H Street, NW, Suite 8000

Washington, DC 20530

Steve Vick ***

Utility Division Administrator
Montana Public Service Commission
P.O. Box 202601

Helena, MT 59620

Peter A. Rohrbach ***

Mace J. Rosenstein

Linda Oliver

David L. Sieradzki

Hogan & Hartson L.L.P.

Columbia Square

555 Thirteenth Street, NW

Washington, DC 20004

Counsel for Qwest Communications
International Inc.

C.J. Tibbels

Hogan & Hartson

555 13™ Street, NW
Washington, DC 20004

* Delivered by Hand

** Delivered by Electronic Mail and by Hand

Julie Orchard ***

Public Service Commission
Herber M. Wells Building
Fourth Floor

160 East 300 South

Salt Lake City, UT 84111

Carole J. Washburn ***

Executive Secretary

Washington Utilities and Transportation
Commission

1300 S. Evergreen Park Dr. SW

P.O. Box 47250

Olympia, WA 98504-7250

Stephen G. Oxley ***

Secretary and Chief Counsel
Wyoming Public Service Commission
2515 Warren Avenue, Suite 300
Cheyenne, WY 82002

R. Steven Davis
Dan L. Poole
Andrew D. Crain
John L. Munn
Lynn A. Stang
Qwest Communications International, Inc.
1801 California Street, Suite 4700
Denver, CO 80202

Debbie Goldman

George Kohl

Communications Workers of America
501 Third Street, NW

Washington, DC 20001

*** Delivered by Electronic Mail and First Class Mail
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Jonathan D. Lee

Maureen Flood

The Competitive Telecommunications
Association

1900 M Street, N.W., Suite 800

Washington, DC 20002

Karen L. Clausen

Eschelon Telecom, Inc.

730 2™ Avenue South, Suite 1200
Minneapolis, MN 55402-2456

Walter Steimel, Jr.

Greenberg Traurig, LLP

800 Connecticut Avenue, NW
Suite 500

Washington, DC 20006

Counsel for Pilgrim Telephone, Inc.

New Edge Network

3000 Columbia House Boulevard
Suite 106

Vancouver, WA 98861

Raymond S. Heyman

Attorney for the Arizona Payphone
Association

Roshka Heyman & Dewulf, PLC

One Arizona Center

400 East Van Buren Street, Suite 800

Phoenix, Arizona 85004

Gregory A. Ludvigsen

Attorney for the Minnesota Independent

Payphone Association
Ludvigsen’s Law Offices
3801 E. Florida, Suite 400
Denver, CO 80210

* Delivered by Hand

** Delivered by Electronic Mail and by Hand

Megan Doberneck, Senior Counsel
Praveen Goyal, Senior Counsel for

Government and Regulatory Affairs
Jason D. Oxman, Assistant General Counsel

Covad Communicatoins Company
600 14" Street, NW, Suite 750
Washington, DC 20005

Mary B. Tribby

AT&T Communications fo the Mountain

States, Inc.
1875 Lawrence Street, Room 1575
Denver, Colorado 80202

Marc A. Goldman

JENNER & BLOCK, LLC

601 13" Street, NW, Suite 1200
Washington, DC 20005

Brooks Harlow

Attorney for the Northwest Public
Communications Council

Miller, Nash LLP

4400 Two Union Square

601 Union Street

Seattle, WA 98101-2352

Craig D. Joyce

Attorney for the Colorado Payphone
Association

Walters & Joyce, P.C.

2015 York Street

Denver, CO 80205

David R. Conn

Deputy General Counsel

McLeodUSA Telecommunications
Services, Inc.

McLeodUSA Technology Park

6400 C Street SW

Cedar Rapids, IA 52406-3177

*** Delivered by Electronic Mail and First Class Mail



Andrew D. Lipman
Patrick J. Donovan
Rogena Harris

Swidler Berlin Shereff Friedman, LLP

3000 K Street, NW, Suite 300
Washington, DC 20007

Counsel for Integra and OneEighty, Inc.

Mark C. Rosenblum
Lawrence J. Lafaro
Richard A. Rocchini
AT&T Corp.

295 North Maple Avenue
Basking Ridge, NJ 07920

Patrick J. Donovan

Michael W. Fleming

Katherine A. Rolph

Harisha J. Bastiampillai

Swidler Berlin Shereff Friedman
3000 K Street, NW, Suite 300
Washington, DC 20007

* Delivered by Hand

** Delivered by Electronic Mail and by Hand

Marybeth M. Banks

H. Richard Juhnke

Sprint Communications Company L.P.
401 9™ Street, NW

Suite 400

Washington, DC 20004

David L. Lawson

Christopher T. Shenk

Sidley Austin Brown & Wood, L.L.P.
1501 K Street, NW

Washington, DC 20005

Lisa B. Smith

Lori E. Wright
WorldCom, Inc.

113 19™ Street, NW
Washington, DC 20036

/s/

Jane L. Hall

*** Delivered by Electronic Mail and First Class Mail
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